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By the Commission: 

I. BACKGROUND 

On December 2, 1992, Interstate Power Company ("Interstate") 
filed a verified Complaint with the Illinois Commerce Commission 
( "Commission" ) against Jo-Carroll Electric Cooperative, inc . 
("Jo-Carroll") under Section 7 of the Electric Supplier Act 
("ESA"), 220 ILCS 30/1, et seq., seeking' a determination that 
Interstate has the exclusive right to provide electric service to 
?.merican/Freezer Se--ices, Inc. ("Freezer Senices") , and that 
Jo-Carroll is not  so entitled ane should be prohibited from so 
doing, upon premises ("Subject Premises") located. near East 
Dubuque, Jo Daviess County, Illinois. That Complaint was docketed 
as 92-0450. 

On February 5 ,  1993, Interstate filed a second verified 
complaint seeking substantially identical relief againsc 
Jo-Carroll. That complaint was docketed as 93-0030. Dockets 
92-0650 and 9 3 - 0 0 3 0  have been consolidated, and an amended 
complaint was f i led.  in t5es.e consolidated proceedings on May 3 0 ,  
1995, pursuant to leave granted Interstate by the Hearing Examiner. 

On February 18, 1993, Interstate filed a Motion for ternpara-rY 
authorization to furnish senice to the Subject Premises. On 
Cebruary 16, 1 9 3 ,  Jo-Carroil filed a petition for temporaq 
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authority, and ,to compel joint ude of Interstate structures to 
facilitate construccion of a new lice to the Subject Premises: 

On July. 21, 1993, after reviewing the evidecce presented by 
the parEies, the Commission issued an'Order auchorizing Interstate 

requirements upon the Subject Premises. Jo-Carroll sought 
administrative rev2ew of .the Order before the Circuit Court of the 
Fifteenth Judicial Districc, 50 Daviess County, Illinois. That 
Court, by Order entered June 27, 1994 and Supplemencal Order 
entered December 20, 1994, remanded the case to the Cornmission for 
further proceedings in which all relevant evidence was to be 
considered by the Commission, after further hearing, to determine 
which supplier is encitled or should be pe-mitted under the CSA to 
furnish se-mice on the basis of the entire record. 

to' provide eleccric service to - treezer Services for all of its 

Pursuant to notice as required by law and the rules and 
regulations of the Commission, evidentiary hearings on remand were 
held in Chicago, Illinois on January 23 and 24, and February 2 2 ,  
1996. Both parties were represented by counsel and presented 
testimony. At the close of hearing on February 22, 1996, the 
record was marked "Heard and Taken. 

O n  remand, Icterstate presented the following witnesses: 
William Mitchell; Earl F. Billmeyer; Carl B. Schoenhard, Jr.; 
Michael 30th; Jeff Woods; Marlin F. Jorgensen; Ralph Trane1;- James 7 
Benninger; and, Thomas M. Shoemaker. Jo-Carroll presented the 
following witnesses: Connie Shireman; . Jerry Maddox; Terrence H. 
Leifker; John Sinovich; Merlin Lebakken; and, Dennis D. Wurster. 

Briefs, responsive briefs and proposed forms of an Order on 
Remand were filed by both parties. A copy of the Hearing 
Examifier's Proposed Order on Remand ("Proposed Order") was duly 
served on the parties. Exceptions and replies to exceptions were 
filed by the parties. No substancive changes have been made to the 
Proposed Order; however, several clarifications to positions taken 

11. ESX . I 

The ESA, enacted effective July 2 ,  1 9 6 5 ,  created four methods 
by which an electric suFplier may escablish its right to se-we an 
area. They are: (1) pursuanc to ESA Section 5 ,  providing 
"grandfather" rights which allow an electric supplier to continue 
to serve customers at locations which it was serving on the 
effective date of the ESA; .(2) pursuant to ZSA Section 6, providing 
for Commission-approved service area agreements between electric 
suppliers - Section 6 does not govern the resolution of this 
dispute; ( 3 )  oursuznc to ESP. Section 7 ,  by written notice to an 
electric supplier which may be adversely affected, unless such 

by the parties have been made. . . .  
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supplier files a complaint with t h e  Commission withir. 20 days of 
such nocice or within 18 monchs of excsnsion of service if no 
nocice is given, and ( 4 )  pursuant to ESA Section 8, upon a 
Commission determination Of public interesc based primarily upon 
the proximity of existing lines, provized those lines are adequate, 
and upon four lesser criteria. 

interstare contends that .it established a riqht to serve 
pursuant to ESA Section 7, th'at it has a "grandfather1' riqnt to 
serve pursuant to ESA Section 5 ,  and that ESA Section 8 criteria 
compel a determination that Interstate is entitled or should be 
permitted to serve. 

Jo-Carroll claims a. "grandfather" right to serve pursuant to 
ESA Section 5, and that ESA Section 8 criteria favor Jo-Carroll. 
Both parcies dispute each claim of the other. .. 

A .  ESA Section 7 

ESA Section 7 provides that "written notice be given of an 
intent to serve. interstate claims that it gave Jo-Carroll written 
notice in accordance with ESA Section 7 by handing over certain 
documents at an October 7, 1992 meeting ("Meeting") with 
Jo-Carroll. Interstate contends that the documents were written 
and, while acknowledging that the documents w-ere not labeled 
"notices, 'I interstate asserts that ESA Section 7 requires only 
"written notice," with no technical requirements attached. 
Interstate maintains. that there is no requirement that the written 
notice be called a notice, refer to the ESA, or  be signed, 
Interstate further claims that even "technical reauirements f o r  
notice . may not be strictly enforced if the parties seeking 
enforcement had actual notice and could not snow prejudi 3ce as a 
~resul't of the opposing party's failure to comply with technical - _  
reqdrements." Prairie vista, rnc.  v. Central fllinois Liaht Co., 
37 Ill. Ana. 3d 909, 346 N.E. 2d 7 2 ,  at 7 4  (1976). On remand, 
Interstate -presented' evidence of similar meecings with Jo-Carroll 
prior to the Meeticg. Thus, in this case, Interstate maintains 
that Jo-Carroll. had actual notice and cannot show prejudice as a 
result of any failure by Interstate to comply with.aqy technical 
requirement. 

Jo-Carroll cont&ids'  that it did not receive valid written 
notice pursuant to Section 7 that Xnterstate intended to provide 
electric senice or extend its lines to the castomer in question, 
or which conforms with the customary procedure for giving such 
notice previously utilized between Interstate and Jo-Carroll on 
prior occasions. Jo-Carroll further contends that the Meeting was 
merely a field meeting between field representatives of the t w o  
electric suppliers for the purpose of exchanging information and 
determiciny the basis f o r  each of their claims of entitlement to 
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seme the customer. Jo-Carroll also contends it advised Interstate 
represencatives at the Feetins that Jo-Carroll intended to s e r v e  
the customer, although Jo-Carroll does not claim to have given any 
written notice to Interstate and interstate did not file a. 
complaint with the Commission within ' 20  days thereafter. 

While there is no doubt that Interstate discussed the 
possibility of extending its iines to serve Freezer Services at the 
Subject Premises when In6erstate met with. JO-Carroll' s 
representatives and provided three written documents at the 
Meeting, Intersbate's actions. were insufficient to evince an intenc 
to serve in compliance with the written notice provision of Section 
7. Jo-Carroll has not asserted any Section 7 notice rights. 

B. ";SA Section 5 .  

For the purposes oT this proceeding, Section 5 entitles an 
electric supplier to "provide service to customers at locations 
which it is serving on the effective date of this Act." That is, 
July 2 ,  1965: The term "location" was held in Coles-Moultrie 
Electric' Coon. v. Illinois Commerce Commission,. 7 6  Iil .App ..3c 165, 
394 N . E . 2 d  1068 11969), to constitute a tract, owned by the same 
individuals, which is no t  platted, subdivided, _nor "divided ,by any 
public road or natural geographic feature" ; that Court specifically 
stated that a "public road" could serve to distingqish a 
"location". The Commission applies the principle that "a -single 
parcel of land can contain separate locations for Section 5 
purposes if the parcel is divided by a public road. (citing Coles- 
Moultrie, supra.)" Southeastern Illinois Electric Cooo.. Inc. v. 
Central Illinois Puhlic Service Co., Docket 89-0153, 1990 Ill. PUC 
LEXIS 5 9 5 ,  

1. Jo-Carroll's Section 5 Claim. 

On remand, Jo-Carroll claims that it hac a line south of 
U.S. Highway 20 prior to July 2 ,  1965 seming the Miller barns. 
Jo-Carroll notes t hac  it was from this line. that service was 
extended to the' Dubuque Sand & Gravel scale house in 1968. Thus, 
Jo-Carroll contends that the existence of these electrichfacilities 
constitute service within the meaning of Section 5, citing Illinois 
Power Ccrmnanv v. Monroe Eleccric Cooperative, Inc., Docket 89-0123, 
Order entered August 7, 1991. Section 5(cl allows an electric 
supplier not providing serJice on July 2 ,  1 9 6 5  the right to "resume 
service to any premises to which it had discontinued service in the 
preceding 12 months and on which are still located the supplier's 
service facilities." Jo-Carroll. contends that Mr. Wurster workea 
as a lineman and he testified that prior to J u l y  2 ,  1965, a polef 
exisced south of U.S. 20 at the intersection of the Coyiej 
roadway. 

3 
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i n  r e b u t t a l ,  I n t e r s t a t s  contended. t h a t  a poie l o c z t e d  
immediately souch of the former loca t ion  of Hichway 2 0  i n  1 9 5 9  
would l i e  n o r t h  of the  loca t ion  of Highway 20  i n  1 9 6 5 ,  apd t h a t  
;o-Carroll provided no se rv ice  from any Dole loca ted  south  of -. . righway 2 0  -near t h e  Subject P r e m i s e s  defbre 1968. I n c e r s t a t e  
provided an ' ,eye-witness,  Nr. Eil lmeyer ,  who t e s t i f i e d  thac t h e  
Jo-Carro l l  po le  ac t h a c  l oca t ion  was newly- ins ta l led  i n  1 9 6 8 .  

2 .  I n t e r s t a t e ' s  Se'ction 5 Claim. 

I n t e r s t a t e  contends t h a t  i t  provided e l e c t r i c  s e r v i c e  on Suly 
2 ,  1965 t o  l i g h t  a sign, r e f e r r e d  t o  a s  t h e  Coyle Motel s i g n ,  
loca ted  south  of Highway 2 0  on an  easement ac ross  t h e  p o r t i o n  of 
the  Mi l le r  land  l y i n g  south of Highway 20 which i n c l u d e s - a  p o r t i c n  
of the  Subjec t  Premises. I n t e r s t a t e  presented  certain m e t e r  
r ecords ,  r e f l e c t i n q  se-rvice c o n s i s t e n t  w i t h  t h e  1 9 6 8  withdrawal. of 
s e rv i ce  t o  tne s i g n ,  and reflecting the  1566 r e i n s t a l l a t i o n  of a 
l i n e  and meter t o  t h a t  s ign .  I n t e r s c z t e  contends t h a c  those  
r scorcs  show ' t h a t  ro t e r s t ace  provided. s e m i c e  t o  t h a t  s i g n  from 
before  May 2 ,  1964, t o ,  including and subsequent t o  the  J u l y  2 ,  
1 9 6 5  e f f e c t i v e  d a t e  of the ESA. 

- , .. __ .,.. - . . . . . ... . . -. - 
.- . .- . . . .. - 

On remand, I n t e r s t a t e  introduced documentation which i t  
c3ntended no t  on ly  showed t h a t  t h e  land Epon which the  sign was 
loca ted  w a s  a p r i v a t e  roadway easement and noc a i lpubl ic  road" ,  b u t  
also showed t h a t  easement i s  now owned by Freezer  Serv ices  as p a r r  
of t h e  Subject  Premises. I n t e r s t a t e  contended. t h a t  t h e  t r a f f i c  on 
s a i d  roadway w a s  t h a t  of the  g r a n t o r s  of p r i v a t e  easement r i g h t s  
upon t h e  roadway and t h e i r  customers and i n v i t e e s , .  and t h a t  t h e  
t r a f f i c  s igns  were p r i v a t e  s i g n s  provided by i E I  Barge S e r v i c e s ,  
one of t h e  grantors of easernent r i g h t s .  Moreover, I n t e r s t a t e  
maintains t h a t  t h e  deed by which g ran to r s  of t h e  easement r i g h t s  t o  
both 'IEI Barge Serv ices  ( formerly Dubuque. Sand & Gravel)  and 
Freezer  Se-wises acquired such easement, s p e c i f i c a l l y  i d e n t i f i e d  i t  
a s  a p r i v a t e  roadway (Ex. MFJ 2 ,  pp.  27 and 4 3  of 46). Thus, 
I n t e r s t a t e .  a s s e r t s  t h a t  whether t h e  s ign  served by I n t e r s t a t e  on 
July 2 ,  1965  is deemed to  have been loca ted  upon t h e  p r i v a t e  
roadway easement 'then held by Dorance Coyle who a l so  owned t h e  
s ign ,  o r  upon t h e  underlying f e e  then held by Millers, it w a s  a 
" loca t ion"  semed by I n t e r s t a t e  on J u l y  2 ,  1965 upon which t h e  
Freezer  S e n i c e s  f a c i l i t y  i s  now loca ted ,  and I n t e r s t a t e  is 
e n t i t l e d  under ESA Sect ion  5 t o  f u r n i s h  serTice t o  Freszer Serv ices  
a s  a cvstomer a t  a loca t ion  which Incersca te  was serv ing  on che 
e f f e c t i v e  d a t e  of t h e  ESA. 



3. Jo-Carroll's Rebuctal 

While So-Carrol.1 acknowledges that Interstate provided 
electric service to various sites located around the Subject 
Premises, it contsnds that on July 2, ' 1955,  such service sites were 
separa:ed from :he Subject Premises by U . S .  2 0  to the north, the 
railroad to the south and the Coyle "public" roadway EO the east. 
Jo-Carroll noted that'the deed creating the Coyle easemenc ~efers 
'io it as a roadway to be used j.6intly with others. Moreover, heavy 
truck traffic uses the roadway to gain access to the several 
industries in the area and there are no signs marking the roadway 
as private, or distinqishing it from a public roadway. 

Jo-Carroll also disputes. whether Interstate was providing 
electric se-vice to the Coyle Motel sign on July 2 ,  1965. Jo- 
Carroll contends that Interstate' s Customer Information Card and 
Electric Service Agreements produced by Interstate ~ only show 
electric service to Sand & Gravel Industry and makes no mention of 
the Coyle Motel sign. Jo-Carroll also noted that no Interstace 
witness was able to state when service commenced to the sign, 
whether it was ever lit, or even its exact location. Finally, Jo- 
Carroll asserts that, in 1968, when Interstate exchanged electric 
service for the Coyle Mote1 sign with Jo-Carroll in return for 
electric service to the Dubuque Sand & Gravel scale house, 
Interstate thereby released its Section S rights. 

4. Commission Conclusions Regarding Section S Claims 

The Commission concludes that Interstate has properly asserted 
its Section 5 "grandfather" rights. Cur conclusion is based upon 
the written documentation provided by Interstate, particularly on 
remand. Specifically, the Customer Information Card and the two 
Electric Service Agreements establish that Interstate was providing 
electric serrice to the sign between 1964 and 1966. These 
documents conscitute business records kept .in the.ordinary course 
.of business and are reliable. evidence. Also, a review of other 
documentation provided by Interstate indicates-that the roadway is 
'private, not public, as claimed by So-Carroll. Freezer Semices' 
easement agreement identifiedthe roadway as a private roadway. 
The.Appellate Court in the Coles-Xoultrie case emphasrzed that in 
order to constitute a separate location there must be some feature 
of the area in question to separate it from the surrounding area, 
such as a "public" road. There is no such separate location in the 
area east of the Subject Premises as claimed by Jc-Carroll. With 
the additional evidence provided by Interstate regarding ehe 
private, not public roadway to the east of the Subject Premises, 
the Commission reverses its original determination that Interstate 
had failed to establish its Section 5 rights to serve Freezer 
Services. Also, jo-Carroll's assertion that in 1968 Interstate 
somehow released or waived its Section 5 r i g h t s  does not appear to 
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be based on th-e langua9.e i n  Sec:ion 5 ,  or supported by case Law. 
Under the circumstances herein, Seccion 5 r i g h t s  legally at'cach as 
of ~ u l y  2, 1965, and 110 subsequer-t action can affect the positior; 
of the parties. 

On the other haEd, Jo-Carroll's Seciion 5 claim should be 
denied. The evidence shows that while the Hiller house north of 
Route 2 0  was'served: by Jo-Carrqll from its line north of the house, 
any service to the barn was: provided by the Millers, not JO- 
Carroli. See Tr. 821-822R. Xoreover, the line to the Miller barn 
was a single-phase line and it would noc be adequate to serve the 
Subject Premises. The Commission concludes that Jo-Carroll has  nail 
provided any evidence indicating that it provided. sergice south of 
Highway 20 on July 2, 1965, or service prior to that da~te which was 
resumed to be in accord with Section 5 (c). 

C. ESA Seccion a 
Recognizing that Interstate has established its Section 5 

rights to provide service to t he  Subject Premises, but with the 
realization that this Order on Remand will be appealed, we now turn 
to a discussion of the criteria established in Section 8 to 
determine which supplier should provide permanent service. The 
Commission's has reviewed the 1993 record, the record on remand, 
acd this enEire record provides a sufficient basis to make a 
Section 8 determination. 

1. Principal Section a Criteria - Proximity ard 

ESA Section 8 provides that in makiig its determination under 
Section 8, "the Commission shall act i.? the public interest and 
shall' give substantial weight to the consideration as to which 
supplier had existing lines in proximiPf to. the premises proposed 
to be served, provided such lines are adeqiate." 

Adequacy 

a. Existing Lines 1 

"Existing Lines" are defined in ESA Section 3 . 6  ap any line of 
any. electric supplier in existence on the effective date of the 
ESA, July 2, i965. Consistent with the Court's Order of June 2 7 ,  
1994 and Supplemental Order of December 20, 1904, the Cammissicn, 
in determining proximity of lines under Section 5 of the ESA,  takes 
measurements from lines in existence on Z u l y  2 ,  1965 whether they 
?,:ill exist or not. Both parries age- tiat: "Existing lines" f o r  
purposes of determining, proximity are to be considered by 
application of an objecrive stzndard of whether they existed on 
J u l y  2 ,  1965, irrespective of the roc-le by which se-Tice is 
actually proposed to be provided. 



. .  
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On Zuly 2, 1965, Interstate had an existing line along the 
south' side of a railroad right-of-way adjoining thn southerly 
boundary-of the Subject ?remises. That line, which still exists, 
was extended in past years t3 serve other customers to the east of 
the Subject Premises. Also, on July 2 ,  1965, Jo-Carroll had an 
existin5 line running along the ridge of hills lying to the north 
of Highway 2 0  and providing service to the Miller farm residence. 
The Commission will consider tQe lines as "existing lines" on July 
2 ,  1965. 

.. . 
b; Adequacy 

Section 8 directs the Commission to consider the proximity 05 
"existing lines", "provided such lines are adequate--!,' . "Adequate" 
line a d  facilities are defined in ESA Section 3.1 as those having 
sufficient capacity to meet the maximum estimated service 
requirements of the'customer to be served, and of. the actual 
customers to be served therefore, during the year following 
commencement of permanent service.. Facilities and lines are 
"adequate" even though the electric supplier. "must increase their 
capacity", if the supplier will undertake to do so, and "can 
reasonably do so", in time to meet the customers' requirements. 

Interstate contends that its 1965 line lying to the south of 
the Subject Premises exists and is adequate to sene the operation 
of the Freezer Services facility. 'The only action requ'ired of 
Interscate as to its facilities, to "increase their capacity" to 
assure thac line would meet the maximum estimated service 
requirements of Freezer- Services and of Interstate's other actual 
customers, was to transfer part of the load from Interstate's 
Frentress Lake substation to its East Dubuque substation, a 
procedure which took less than an hour at minimum e-ense. 

Jo-Carroll's 1965 existing line along. :he ridge of hilltap 
serving the Miller farm via a drop line provided by Miller north of 
Highway 20 was remcved in 1969, and no longer exists beyond irs 
point of interconnection at the Pioneer ,Acres substation, 
approximately 1: I miles from the Subject ?remises. , Jo-Carroll took 
action required to ."increase their capacity" as to.its*facilities 
at the substation, by installing a ne'w 5,000 kV transformer, to 
assure that a new 1.1 mile line from that point would meet the 
estimated seslce requirements of. Freezer Services and of 
So-Carroll's other customers. I n  order to "increase their 
capacLty"as to facilities which no longer exist at the location of 
its fo-mer 1965 line along the ridge of hills, ;To-Carroll would 
have to construct a new line. ~t is not necessa-ry f o r  the 
Commission to dete-mine whether the term "increase their capacity" 
within the ESA Section 3.1 defi3icion of "(a)dequaCe" lines O r  

,acilities encompasses the construction of a new line, because 
Jo-Carroll has not offered or shown that it will ''undertake" to do 
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so, or that it "can reasonably do so"; in fact, the only evidence 
in that respect is that doinc; so would be more difzicult and costly - - 
than constructing the new i.1 mile line which Jo-Carroll built in. 
1993 and that doing so would be an unreasonable undertaking. 
Accordingly, the Commission concludes that Interstate's line south 
of the Subject Dremises is "acequati", and that Jo-Carroll's 1955 
line is not "adequate" east of its point of interconnection at t k  
Pioneer Acres substation. 9y ;the same reasoning, the Commission 
concludes that Interstate's 1965 service lines to the railroac 
signal and the Coyle Motel siqn are "adequate," while the Jo- 
Carroll line north of Highway 20 is not "adequate." 

c. Shortest Distance 

ESA Section 3.13 defines "proximity" as "that distance which 
is shortest" between 'a proposed "normal semice connection point It 
and a point on an electric supplier's line, determined ('in 
accordance with accepted engineering practices" by the "shortest 
direcrr route" between such points which is llpracticabie" to provide 
service. ESA Section 3.10 defines "normal service connection 
point" as that point on a customer's premises where an electric 
connection to se-we such premises would be made "in accordance with 
accepted engineering practices". Both the "normal service 
connection point", and the ]'shortest dirict route" which is 
tipracticable" to provide service to that point from an "existing 
l i a e " ,  are to be established for purpose of determining proximity 
by application of an objective "accepted engineering practices1! 
standard, irrespective of non-engineering <business or personal 
factors,:or the route actually used to provide service. Illinois 
Dower Co. v. Eawtian Electric COOR. Assn., ESA 176, dated 
September 7 ,  1977. 

(i) Normal Senice Connection Point 

During the 1993 hearings, Interstate contended, on the basis 
of the testimony of its engineering, witnesses Mr. Mitchell and Mr. 
Shoemaker contend that the normal service ,connection point in 
accordance with "accepted engineering practices" would be closest 
t 3  the electric power facility on the south side'of, the Freezer 
Services plant, approximately 105 fee: from Interstate's existing 
line. During the 1996 hearings on remand, on the basis of an 
accurate survey depicting the Freezer Services building as 
constructed, acd the measured distance of Interstate's existing 
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line, and allowing room for a railroad siding, Incerstate contended. 
that the normal service connection pair.: upon the Subject Premises 
was 153 feet from Interstate's existing line. 

Jo-Carroll contends that the "noma1 sergice connection point" 
can only be located on the north side of the Freezer Services 
facility,. where the transformer pad and point of connection are 

Services.'.desire for a service.'connecrion on the north side of its 
building to meet its buildkg design requirements. Jo-Carroll's 
witness,, Mr. Sinovich,. an independent engineering consultant in the 
employ ..of Freezer Services, provided the engineering bases why the 
transformer pads were located on the north side of er the Freezer 
Services ', building. 

. .  

actually installed:. Jo-Carrol!'.~ contention is based upon F-L- raezer 

Our review of all the evidence presented, particularly the 
fact that all of Freezer Services" required electric facilities are 
located on the north side of its facility, leads us to conclude 
that. the normal service connection point where an electric 
connection. to serve the Subject Premises would. be made in 
accordance with accepted engineering practices would be at the 
existing transformer pads on the north side of the facility. 

- 
(ii) Shortest Direct Route - 

Interstate witnesses .testified that the shortest direct route 
between that noma1 service connection point on the south side of 
the Freezer Se--vices facility, aad a point on Interstate's existing 
1965 line, is a straight line across -the railroad right-of-way, and 
down to a transformer pad, a distance of 153 feet. Interstate 
contends that if this route was taken, there would be no need to 
extend the 1ine.underneath the Freezer Services facility. These 
witnesses also contended that service from Interstate's existing 
1965 line could be run underground directly to the transformer pad 
location on the north side of the Freezer Skrvices facility. 

Jo-Carroll witnesses testified that Freezer Services objected 
to a line running under its building in 1993 and continue to do SO. 
Jo-Carroll contends .that all of the examples where electric service 
was.placed under an industrial building posited by Interstate were 
with the building owner's consent. It is clear from the evidence 
presented that Freezer Services' objec:ion is based upon concerns 
that placing the line under the building might damage certain 
service structures, and cause unnecessary expense and unnecessary 
interference with the operation of .the plant itself. 

.. Jo-Carroll co.ntendS ' that the shortest aistance f rom 
interstate's existing 1965 line to the transformer pads is 800 
feet. Such a route wouia place the line immediately easr. of the 
existing building. However, Jo-Carroll maintains that since 

- 
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Freezer Services proposes to exFand. ics plant, it would . no t  allow 
- Interstate to place the line immediately east of its existing 
: facility.. -ThU Jo.-Carroll contends that based upon the customer's 

requirement for roucing electric service, Interstate would have to 
place its l.ine fromi the existing right-of-way norzrh then easc to 
the area of:the DubUqUe Sand & Gravel scale house then west to the 
transformer :pad. The distance for such a line is approximately 
1200 feec. 

,: 

. ' 

Interstate's testimony and cross-examination of Jo-Carroll 
witnesses indicate that underground cables, in conduits, would be 
placed eight feet below the floor level of t.Ye plant, a spare 
conduit would be capped to prevent any ice build-up, and the 
underground service complies with the National Electric Code. Jo- 
Carroll's witness Sinovich indicated that Freezer Ser-vices has 
experienced damage to conduits and has been unable to use the spare 
conduit due to ice build-up. 

interstate introduced a survey, Ex. C3S 1, which showed the 
distance of the shortest direct route as testified to by 
Interstate's engineering witness from Interstate's existine 1965 
line to a normal service connection point on the south side of the 
Freezer Services building as 153 feet, and to the transformer pad 
on the north side of the Freezer Services building as 523 feet. 

Interstate contends that, even the 523 foot distance, is a 
shorter than the ciistance of any route from any Jo-Carroll -line 
which existed on July 2 ,  1965. The shortest distance from the 
Jo-Carroll line north of Highway 20, as testified to by Jo- 
Carroll's witness is 760 feet. Jo-Carroll has contended that its 
"proximity" should be determined from the house which it se-rved in 
1965. Interstate's engineering witnesses have established that 
providing service to a major facility such as Freezer Se--ices from 
a single-family residence would be contrary to accepted engineering. 
practices. Jo-Carroll's engineering witness, Mr. Le3akken, used 
only the location of Jo-Carroll's former July 2, 1965 single-phase 
line running north of Highway 20 for puqoses of measuring 
proximity. 

- 

. .  

. 
. The Commission believes that in.order to comply with the ESA, 

the. appropriate point to begin measuring the. shortest distance from 
Jo-Carroll's line on the ridge north of the Miller  residence:^ 
Based upon this record we determine that the shortest direct route 
to the Freezer Services' transformer pad from Jo-Carroll's 1965 
line north of the Miller residence is 760 feet. It would ne 
inappropriate to measure the distance from the Miller residence 
because the drop line to. the residence would not be adequace to 
serve Freezer Services and could not be upgraded to do'so. We also 
reject Ixterstate's proposal to measure the distance from the 
Dioneer Acres substation 1.1 miles away as the closest point on 

-1:- 
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In. determining what is the shortest direct roQte for 
Interstate to provide the service, we'must first consider whzt are 
"acc&pted engineering praccices" which are part of the CSA, bet noe 
defined therein. Neither party to this proceeding has defined this 
tertn;..'however, on remand, both Darties providsd wicnesses arguing, 
in particular, why it is, or.' 1 s  not, an acceptable engineering 
practice to place Interstate's lines under Freezer Services' 
facility. While it is clear that Freezer Se-rvices would not permit. 
Interstace's lines to be placed under its facility, acceptable 
engineering practices would allow the placement of such lines with 
Gdecpate protectors beneath the Freezer Services' plarrt. Thus, the 
shortest distance for the Interstate 1965 existing line to traverse 
to the transformer pad is 523 feet. 

r. 

Accordingly, the Commission concludes that Interstate is the 
electric supglier that had existing lines in closer proximity to 
the Subject Premises proposed to be served, and that such lines are 
ade-ate. The principal Section 8 criteria favor Interstate and 
Interstate should be granted the permanent authority to provide 
electric service to Freezer Services. , ' 

2'- Lesser Section 8 Criteria. 

ESA Section 8 provides four addipional cr teria which the 

- .: . . 
. .  

..: , r. .. 
I .  ' I I . ,  

Cornmission may consider, but with 1esser.weight: 
, .  
. .  

a. Customer preference , . . . .. 
.- . , 

Freezer Ser+icesi .President, Mr. Sarq,:S&th,-  expressed an 
unconaitional preference for Jo-Carroll service during the, 1993 
hearings. No addi.tiona1 evidence was presented on remand. 

b. First serving in area - . 
Jo-Carroll. has. been serving in the East Dubuque area since 

1940. Interstate and its wholly-owned predecessor subsidiary have 
been providing service in..the East Dubuque area for 14 years longer 
than Jo-Carroll has been i.n existence. Additional evidence on 
remand regarding the criteria of which electric supplier w a s  first 
furnishing service in the area showed :hat Freezer Services, ana 
a11 other customers of both Interstate and -Jo-Carroil in the 
immediate vicinity of the Subject Premises,. used East Dubuwe 
addresses. On remand, long-term resident a2d property owner, Mr. 
Tranel, a grantor of the'subject Premises, identified them as in 
the East Dubuque area. 
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C. Assistance in creating the demand for service 

While Jo-Carroll provided Freezer Senices with $5OO,aO0 in 
economic development loans, only $10.0,000 of which had to be 
repaid, Interstate is the only eleczric supplier to have actually 
assisted in creating a demand for service to Freezer Services. 
Although both suppliers had been providing economic development 
assistance in their service area including East Dubupe for many 
years prior to 1992, Interstate took Freezer Services' presizent to 
greater Dubuque area plant sites and otherwise communicated with 
Freezer Services beginning in 1991, and agreed to provide a $50,000 
economic development granc to Freezer Services in 1992. Freezer 
Services had never even heard of Jo-Carroll before October 16, 
1992, by which time Freezer Services had committed to loeating its 
facility on the Subject Premises, and anticipated service from 
Interstate. 

d. Smaller additional inveszment 

Interstate's actual additional investment to furnish serrice 
to Freezer Services was established on remand as $47,562.47, 
including the cost of a service transformer. That amount is 
Interstate's cost of extending service to Freezer _Services from the 
line from which Interstate serves the scale house locaced east of 
the Subject Premises. Testimony of Mr. Mitchell on remand shows 
that Interstate would not need any additional investment to Sen.- - 
a proposed tlPhase 11" expansion of the Freezer Services facility. 

Jo-Carroll's own cost figures for exrending service from the 
Pioneer Acres substation to Freezer Services by the 1.1 mile line 
which it constructed in 1993 were given during the 1993 hearing as 
$105,750, not including the cost of service transformers. 
Jo-Carroll allocated one-third of that cost to "Phase I" of Freezer 
Services and one-third to "Phase 11" of Freezer Services, with 
one-third allocated to Jo-Carroll's future load growth. Using 
these figures and allocations, Jo-Carroll's additional investment 
in its 1.1 mile line alone to se-?re "Phase 6" is $35,250. On 
remand, Jo-Carroll'contends that its transformer cost ,is $18,520, 
and its total cost is $54,OaO. Based on the .foregoing, Jo- 
Carroll-'s investment to serve the Subject Premises is greater than 
Interstate's investment. Jo-Carroll asserts, however, that it can 
provide the service at a cosr of $28,084 from the line originally 
used to serve the Dubuque S a n d  & Gravel scale house, or at a Cost 
of $26,398 from the three-phase line north of Route 2 0 .  These 
latter lower cost assertions are contrary to the way Jo-Carroll 
proposed to serve the Subject Premises in 1993. A major purpose 
for building the 1.1 mile' line was to serve the Subject Premises. 
Jo-Carroll, in fact, would not make either of these lower cost 
additional investments after COnSK?=UCting the 1993 line and SO we 
do not deem these costs appropriate for consideration herein. 

. .  .. 

-13- 



92-0~50/93-o033/Consol. 

Therefore, Interstate res_uirss a smaller additional investment to 
serve the Subject Premises. 

III. Findinas and Orderinq Paraqraohs. 

The Commission, having considered the entire record before ic, 
and being fully advised in the premises, is of the opinion and 
finds that: 

Interstate Power Company is a corporation providing 
electric service in Illinois, and as such is an electric 
utility within the meaning of the Illinois Public 
Utilities Act; and is an electric supplier within the 
meaning of the ESA; 

Jo-Carroll is an electric cooperative and is an electric 
supplier within the meaning of the ESA; 

the Commission has jurisdiction over the parties hereto 
and of the subject matter hereof; 

the statements of fact and law set forth in the prefato-y 
portions of this Order are supported by the evidence, and 
the record, and are hereby adopted as findings of fact 
and law; 

on October 7, 1992, Interstate failed to give Jo-Carroll 
legally sufficient written notice of its intention to 
serve under ESA Section 7; 

Interstate established that it was seming at the 
location of the Subject Prernises on the July 2, 1965 
effective date of the ESA, and is therefore entitled to 
furnish service to Freezer Services .as a customer at that 
location under ESA Section 5 ;  Jo-Carroll did not meet 
its burden of proving that it is entitled to serve the 
Subject Premises under ESA Section 5;. 

the., public. interest . requires a determination that 
Interstate is entitled and should be permitted to furnish 
the proposed service, giving substantial weight to the 
fact that only interstate had existing lines in proximity 
to the .Subject Premises and that those lines are 
adequate, and lesser weight to the €act that three of the 
other criteria of Section 8 of the ESA favor Interstate; 

Interstate is 'the only electric supplier lawfully 
entitled to provide service to Freezer Services upon the 
Sub j ect Premises ; 

- 

. .  
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. ,  ( 9 )  any petitions, motions and objectloils made in tnls 
proceeding thac remain undisposed c f  should be disposed 
of in a manner consistent with the conclusions contained 
herein. 

- iT IS TIIEXEFORE ORDEXED that Incerstate Power Company be, and 
ic is hereby, ?ranted authority to .provide electric service to 
American/Freezer Services, Inc, f o r  all of its requirements upon 
the Subject Premises in ;To Dav?.ess County, Illinois. 

I T  IS FURTHER ORDERED that. any petitions, motions, and 
objections made in the proceeding that remain undisposed of shall 
be disposed of in a manner consistent with the conclusions 
contained herein. 

IT I S  FURTHER ORDERED that subject to the. provi.sions of 
Section 10-113 of the Public Utilities Act and 83 Ill. Code 
2 0 0 . 3 3 0  and 200.890, this Order is final; it is subject to the 
Administrative.Review Law. 

By Order of the Commission th. is  9th day of October, 1996. 

(SIGNED) DAN MILLER 

Chairman 

( S  E A L) 

. 
. 
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